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IN THE COURT OF THE  SESSIONS JUDGE 

SONITPUR AT TEZPUR 

 

PRESENT : Sri A.K. Borah, 
   Sessions Judge, 
   Sonitpur, Tezpur. 

 

CRIMINAL APPEAL  NO. 15 (S-4) OF 2016 

  

1. Sri Rajesh Kumar Safi 
S/O  Shyam Safi, 

2. Sri Amit Safi, 
3. Sri Mithu Safi,  

Both sons of Janak Safi. 
4. Janak Safi, 

S/O Ram Abtar Safi 
5. Smt. Kumari Safi, 
    W/O  Shyam Safi   
  

All are residents of Village – Chandmari 
PS – Tezpur 
Dist. Sonitpur (Assam)…………………………… Appellants. 
 
    - Versus – 
1. State of Assam 
2. Sri Birendra Singh, 
    S/O Late Brahma Dev Singh 
    resident of Village – Chandmari 

PS – Tezpur 
Dist. Sonitpur (Assam ……………………..   Respondents. 

 
  

A P P E A R A N C E 

For the Appellants : S. Khan , Advocate.  

 

For the State  :  Sri H.P. Sedai,  P.P. 

    

Date of Argument : 07-03-2017.    

 

Date of Judgment : 08-03-2017.                               
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J U D G M E N T 

1.  This appeal is directed against the Judgment and Order dated 21-09-

2016 passed by Ld. Sib-Divisional Judicial Magistrate, Sonitpur, Tezpur in 

G.R case No. 672/14 U/s. 341/323/34 of IPC whereby Ld. Court convicted 

the accused/appellants U/s. 341/323/34 of IPC and sentenced them to pay a 

fine of 500/- each in default to Simple Imprisonment for a term of 15 days 

for the offence u/s 341 of IPC and to pay a fine of 500/- each in default to 

Simple Imprisonment for a term of 15 days for the offence u/s 323 of IPC.  

 

2.      The fact of the case in brief is that on 20-02-2014, the informant 

Birender Singh lodged an ejahar at Lalmati Out Post under Tezpur Police 

station stating that on 14-03-2014 at about 10.50 p.m. he had an altercation 

with accused Janak Safi, Rajesh Kumar Safi, Amit Safi, Mithu Safi and 

Kumari Devi and in that incident Amit Safi and the other accused persons 

had beaten him and thereby caused him serious injuries. When he came to 

the police station along with his wife Lakhmi Devi and father Arun Rai, the 

accused persons again had beaten them and regarding this incident he had 

lodged an ejahar but in furtherance of compromise in which the accused 

persons promised to pay money for treatment, the informant did not pursue 

the case. However, the accused persons did not fulfill the terms of 

compromise and hence, this case.    

 

3.   After receipt of the ejahar Tezpur police station registered a case 

vide Tezpur PS case No. 328/14 U/s. 341/323/34 of IPC and after completion 

of investigation, the O/C, Tezpur PS filed charge sheet against accused 

persons  Janak Safi, Rajesh Kumar Safi, Amit Safi, Mithu Safi and Kumari 

Devi U/s. 341/323/34 of IPC. 

 

4. On being appearance of the accused persons before the learned trial 

court, Ld. Trial Court after hearing both the sides framed charge against the 

accused persons Janak Safi, Rajesh Kumar Safi, Amit Safi, Mithu Safi and 

Kumari Devi U/s. 341/323/34 of the IPC. Particulars of the charges read over 

and explained to the accused persons to which they pleaded not guilty and 

claimed to be tried.   
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5. To substantiate the case, prosecution examined as many as eight 

witnesses. After completion of prosecution evidence, the accused persons 

were examined u/s.313 of Cr.P.C. All the evidence appears against the 

accused persons and the allegations made against the accused persons are 

put before them for explanation where they declined to give defence 

evidence. 

 

6. After hearing argument put forwarded by the ld. respective counsel 

of both the sides, Ld. Trial Court convicted the accused/appellants U/s. 

341/323/34 of IPC and sentenced them to pay a fine of 500/- each in default 

to Simple Imprisonment for a term of 15 days for the offence u/s 341 of IPC 

and to pay a fine of 500/- each in default to Simple Imprisonment for a term 

of 15 days for the offence u/s 323 of IPC.   

 

7.    Being aggrieved by aforesaid order and Judgment, the appellants 

preferred this appeal on the following grounds including the other grounds :  

i) Learned trial court totally erred by taking into consideration 

of section 323 and 341 of the IPC.  

ii) Sri Birendra Singh filed FIR on 20-03-2014 (Ext.1) and same 

was forwarded to Chief Judicial Magistrate at Tezpur on 24-

03-14 but the occurrence taken place on 14-03-2014. 

iii) On the same day, the police took informant Sri Birendra 

Singh for medical check up through police and Ext. 4 is the 

medical report of Sri Birendra Singh and in medical report GD 

Entry No. Nil dated 14-03-2014 is mentioned and on the 

same day medical report was prepared.  In Medical report of 

Mrs. Lakhmi Devi’s GDEntry Nil dated 14-03-2014 and the 

same is prepared on 21-04-2014 and the OPD No. 143 dated 

23-04-2014. Similarly, in medical report of Sri Arun Roy and 

in medical report GD Entry No. Nil dated 14-03-2014 and the 

same is prepared on 21-04-14.  

iv) PW1, 2 and 6 all are relative witnesses and other witnesses 

are independent. There were no any eye witnesses.  
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v) The informant and the accused persons are living in the same 

campus and they have also a land dispute regarding the said 

campus and as such a case u/s 107 of Cr.P. C. is pending 

before the court of District Magistrate, Sonitpur, Tezpur and  

vi) Learned trial court without considering the aforesaid facts 

and without properly not considering the evidence, convicted 

the accused persons which is required to be set aside.   

 

8.   I have also heard argument put forwarded by ld. counsel of both 

sides. 

Decision and reasons and reasons for decision: 

   

9. Learned counsel for the appellants submitted that the Ld. Trial Court 

without considering the materials and evidence available on record, 

whimsically convicted the accused persons/appellants which required to be 

set aside. 

  

10. On the other hand, learned Public Prosecutor, Sonitpur, Tezpur 

submitted that the learned trial court has passed the conviction order and 

Judgment after thoroughly perused the evidence and materials available on 

record, which is clearly reflected in the Judgment and as such, the order of 

conviction passed by learned lower court is required to be upheld. 

 

11. Keeping in mind the rival submissions advanced by learned counsel 

of both the parties, I am going to dispose of the case as follows. 

 

12. In considering the hearing of parties, the moot point is to be decided 

in this appeal is – whether the impugned Judgment and Order of conviction 

dated 21-09-2016 passed by learned lower court is erred in law and facts?  

 

13. Since the appellants challenged the conviction order mainly on the 

ground that the learned trial court without properly discussed the evidence 

available in the record passed the conviction order, so I think that it would 

be better to peruse the statement of witnesses available on record.    
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14.    PW 1 Sri Birendra Singh, in his evidence identified the accused 

persons in the court stating that the incident took place about 7/8 years ago 

at about 11 p.m. He was watching TV after parking his TATA AC vehicle 

infront of his house. During that time accused Jonak Safi came and asked 

him why he had parked his vehicle at that place and abuses him. Then he 

asked the said accused why he abusing him in such a way. Then, Rajesh Kr. 

Safi and Amit Safi came and assaulted on his head with a chair. He clearly 

identified both the accused persons. Then he filed the case. Police took him 

to the hospital. When he returned from Police station he came to know that 

his father Amit Rai and his wife Lakhmi Devi too have been beaten by the 

accused person. As a result of assaulting of Bamboo chair he sustained head 

injury. His wife and father also sent to Tezpur Civil Hospital for treatment, 

then he filed the ejahar Ext.1.      

 Though he has been exposed to long cross-examination except 

giving suggestion, the evidence as to at the relevant time the accused 

persons assaulting him by means of a cane chair causing him head injury, 

when he returned from hospital he came to know that the accused person 

had also assaulted his father and wife whereby they also sustained injury,   

has remained unchallenged.  

In cross-examination he admitted that he and the accused persons 

shared the common road which is about 5 ft wide and there he used to park 

his vehicle.  

15.     Supporting the evidence of PW 1, PW 2 Lakhmi Devi stated that on 

14-03-14 at about 10.50 p.m. while she was sleeping, she heard accused 

Janak safi abusing them for parking their vehicle when her husband retorted 

to said act accused persons came and beaten the informant. He further 

stated that she brought the victim/informant inside their house but the 

accused person Amit Safi kicked at the door of their house. Accused person 

inflicted a blow on the head of the informant. When she tried to intervene, 

accused Kumari Devi came and beaten her. Accused Janak Safi had also 

beaten Arun Rai. Her father and brother are the owner of the land and she is 

living at her brother’s house. 
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  Though she has been exposed to long cross-examination but the 

evidence as to at the relevant time the accused persons abusing her 

husband and while her husband came out she saw the accused persons 

assaulted her husband has remained unchallenged.  

16.     PW 3 Suresh Roy stated that the incident took place at about one 

year ago during night time when he was sleeping. When he heard hue and 

cry at the house of the informant, he immediately rushed to the place of 

occurrence and saw Kumari Devi, Rajesh Safi and informant took altercation 

over some matter.  

 In cross-examination, he admitted that both the accused persons and 

informant are their neighbour and they used a common road.  

17. PW 4 stated that at the relevant time he was sleeping in his house. 

He saw the informant and the accused persons involving in some altercation.  

18. PW 5 Boliram Sahu deposed that the accused persons and the 

informant regularly took quarrel with each other and he heard that on the 

day of incident they had an altercation.  

19. PW 6 Arun Rai another one victim stated that at the relevant time he 

was at his home. At about 10.30 p.m. the incident took place. In the incident 

Janak Safi had questioned the informant for parking his car on the road and 

for that reason a hue and cry had taken place where accused persons 

entered their house and had beaten the informant and his daughter and also 

assaulted her with a blow. Amit Safi also threatened him with dire 

consequence.  

 In cross-examination he admitted that he was not in the house of the 

informant at that time.  

20. PW 7 Bijay Paul Das, the doctor who examined the victim of the 

incident, stated that on 14-03-2014 he examined Arun Rai and found injury 

of swelling over right cheek measuring 3 cm x 3 cm. No abrasion/cut injury 

was seen. The doctor also opined that the injury was fresh, caused by blunt 

object and simple in nature. The doctor further stated that he also examined 

victim Lakhmi Devi and found cut injury on the right side neck but no 

swelling or abrasion seen on any other part. The doctor opined that both the 

injuries of both the injured were fresh and simple in nature. The doctor also 

examined Birendra Singh/informant and found abrasion of little finger of left 



P a g e  | 7 

 

foot measuring 2 cm x 2 cm, heamatoma over scalp measuring 2 cm x 2 cm.  

The injury was fresh and simple in nature.                  

 Though he has been exposed to long cross-examination except 

putting question as to the presence of GD Entry number in the injury report, 

the evidence as to the doctor who examined Arun Rai, Birendra Singh on 14-

03-2014 found simple and fresh injury upon them are remained 

unchallenged.   

21. PW 8, the I.O. has stated that on 19-03-2014 when he was posted at 

Lalmati Out Post under Tezpur PS he was endorsed to investigate the case. 

During investigation, he saw one TATA Maximo was parked at the road 

which was narrow. He deposed that the vehicle was rented by the informant 

and he used to drive it. The I.O. further stated that after due investigation 

he found sufficient materials against the accused persons and on the basis 

of the investigation he filed the chargesheet against the accused persons.       

During cross-examination, he stated that he mentioned the date of 

the incident as 14-03-2014 at about 10.50 p.m. and also admitted that the 

informant filed the ejahar after 6 days of the incident i.e. on 20-03-2014 at 

about 10.30 p.m. On the other hand, I.O. has admitted that he had 

forwarded the victim for examination on 14-03-2014 though the ejahar was 

filed on 20-03-2014.  

22.  These much is the evidence of the prosecution case. Accused 

persons pleaded total denial while their statements were recorded u/s 313 of 

Cr.P.C. 

23. From the discussions of the aforesaid statements of witnesses, it is 

seen that the victim Birendra Singh and accused lived in the same locality 

and they shared the common path. PW 1 is the victim and PW 2 is the wife 

of the victim. No doubt, PW 2 supported the evidence of the victim. PW 3, 4 

and 5 were also neighbours of the victim. PW 6 is the father-in-law of the 

victim. It appears that the informant clearly described the whole story in his 

ejahar. Thereafter he narrated the prosecution story in the court.  

24. Learned counsel for the appellants strenuously argued before me 

that in Ext. 4 (injury report) the date mentioned by the doctor in his 
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signature is on 14-03-2014 and the alleged incident took place on the very 

day i.e. on 14-03-14. The doctor also stated that he has examined the victim 

on that very date. The complainant stated that he was examined by doctor 

on that very day of the incident. The prosecution case is very clear that 

actually the incident took place on 14-03-14. The matter was about to settle 

amicably with a condition to pay the cost of the treatment but the accused 

persons failed to pay the cost of the treatment so he lodged the FIR on 20-

03-2014. Therefore, there is no any desperate as to the date of examination 

of injured. Again, it is true that Ext. 2 was issued on 21-04-2014 but the 

Doctor has examined the victim on the very day of the incident i.e. on 14-

03-2014. Therefore, merely because the doctor issued the injury report on 

24-04-2014 cannot be vitiated the prosecution story. 

 Learned counsel for the appellants submitted that the informant has 

filed this case on grudge as there is a pending proceeding u/s 107 of Cr.P.C 

between the parties.  

25.  Admittedly, there is a proceeding u/s 107 of Cr.P.C. pending in the 

Executive Magistrate’s court in between the parties. That does not mean 

that the informant had filed this criminal case against the appellants only on 

the ground of grudge.  

26.  The law is well settled that simply because Civil proceedings between 

the parties are pending, it cannot be said that the criminal proceeding 

cannot go on.  

27. In Suresh Rai Vs. State of Bihar, reported in AIR 2000 SC 

2207, where the Hon’ble Apex Court pleased to held –  

   “Enmity, undoubtedly, is a double edged weapon; it may be a 

motive for commission of crime; it may also be a motive for false allegation.”  

 In the instant case, the eye witnesses including the victim and other 

independent witnesses clearly proved the case against the accused persons 

beyond any reasonable doubt. So, merely, there exist a proceeding u/s 107 

of Cr.P.C. between the parties that cannot be a ground to discard the well 

proof case of the prosecution.  

28. In the instant case, it is seen that the victim Birendra Singh and the 

accused persons lived in the same locality and they are shared the common 

road. The prosecution witnesses, i.e. the PW 1 is the victim, PW 2 is the wife 
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of the victim, who is also seen the incident. PW 3, PW 4 and PW 5 are 

neighbours of the victim. PW 6 is the father-in-law of the victim Birendra 

Singh. It is found that PW 2 and PW 6 are witnessed to the incident. Their 

statements are corroborated with each other. It is also seen that PW 1 

deposed that he had parked his vehicle on the road near his house and 

watching TV. Then accused Janak Safi came and questioned him as to why 

he had parked his vehicle. PW 1 again deposed that Rajesh Kr. Safi and Amit 

Safi came to the place of occurrence, inflicted a blow on the head of the 

victim with a chair. He also stated that PW 2 and 6 were also assaulted by 

the accused persons. Though they have been vigorously cross-examined by 

the defence, the evidence as to the relevant time while informant was 

watching TV accused Janak Safi came to him and questioned him as to why 

he had parked his vehicle when he went out accused persons together 

beaten him with a chair has remained unchallenged.  There is nothing to 

disbelieve the evidence of the aforesaid witnesses. Therefore the ocular 

evidence of PW 2 and 6 were trust-worthy and reliable. Regarding injury 

sustained by the victim, the medical evidence also supported. There is 

nothing to disbelieve upon the injury report.  

29. Considering all these aspects, I think that the learned trial court has 

rightly convicted the accused persons. There is nothing any point to interfere 

upon the Judgment and findings of the learned trial court. Accordingly, 

upheld the impugned Judgment and order.   

 

30.   In view of the above discussions, this appeal is dismissed on contest. 

The judgment and order passed on 21-09-2016 by learned Sub-Divisional 

Judicial Magistrate, Sonitpur, Tezpur in G.R case No. 672/14 U/s. 

341/323/34 of IPC by convicting the accused/appellants U/s. 341/323/34 of 

IPC and sentencing them to pay a fine of 500/- each in default to Simple 

Imprisonment for a term of 15 days for the offence u/s 341 of IPC and to 

pay a fine of 500/- each in default to Simple Imprisonment for a term of 15 

days for the offence u/s 323 of IPC is also not interfered.  
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31. The appellants/accused persons are directed to surrender before the 

learned trial court on or before 23rd March, 2017 to serve the sentence.  

 

32. Send back the case record of GR Case No. 672/14 along with a copy 

of Judgment to the learned court of Sub-Divisional Judicial Magistrate, 

Sonitpur, Tezpur.  

 

 Given under my Hand and Seal of this Court on this the 8th day of 

March , 2017. 

 

             (A.K. Borah) 

   SESSIONS JUDGE,   

  SONITPUR: TEZPUR 

 Dictated and corrected by me. 

 

 

 

(A.K. Borah) 

SESSIONS JUDGE, 
SONITPUR :: TEZPUR  
 
 

   
Dictation taken and transcribed by me:        
       Smt. R. Hazarika, Steno   


